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Music Sampling and Moral Rights: Would a Copyright
Dilution Statute Protect Against Reputational Harm?

Sara Gold

hether art can truly be separated from the artist is an age-old question. In some contexts, such

as music sampling, it can seem as if the two are inextricably intertwined. This can carry not

only financial but also reputational consequences for musicians who contend that their music
was sampled by another artist impermissibly.

In copyright law, moral rights refer to the concept that appropriators cannot alter or repurpose a
protectable work in a way that reputationally harms the original artist. Questions regarding moral rights
go beyond simply asking whether an infringement has occurred; they must consider the reputational
impact on the original artist.
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Blindsided by Sampling

In the United States, the only law protecting moral rights in the copyright context is the Visual Artists
Rights Act (VARA). Because music is not a visual art, it falls outside VARA, so there are no moral rights
protections.

A complaint filed by musician Alice Merton in 2025 in California federal court highlights this gap in U.S.
music law. The musician Ye (Kanye West), who has a history of making anti-Semitic statements, requested
permission to sample the song “Blindside” by Merton, who is Jewish. She denied permission on the basis
that she does not want to support or be affiliated with Ye’s work for moral reasons. Ye, in a true blindside,
decided to sample the song anyway and even named his song after a lyric from Merton’s song: “Gun to
My Head.”

Merton contacted his team, protesting the use. When Ye did not include the song on his next album, his
fan base inferred that the omission was due to Merton’s failure to grant the license. In an example of life
imitating art, Merton feels that Ye and his fan base have put a gun to her head with respect to the song’s
use, as she claims online harassment and abuse from Ye fans who disagree with her position.

Merton’s discontent with the situation is certainly understandable. But in the copyright context, because
success on an infringement claim requires substantial similarity between the two works as a whole, it is
possible that the one phrase alone may not be enough to establish a prima facie case.

Current U.S. laws are inadequate to protect musicians placed in this type of situation: Borrowing a

song is not a “statement” about the artist that would create defamation liability, song lyrics are not
trademarkable as to create Lanham Act liability, and reinvention of a song is not always direct theft of an
artist’s image or likeness for the purposes of right of publicity.

What can be done to close the loophole and protect artists in Merton’s position? This article examines
whether a new copyright dilution doctrine, borrowing aspects of existing copyright and trademark law,
could offer a potential solution.

History of Musician Moral Rights Concerns

Pleas from musicians for U.S. copyright law to recognize moral rights date back as far as 1948, when a
group of Russian composers sued in New York, protesting the inclusion of their music in the anti-Soviet
film The Iron Curtain. In the case, Shostakovich v. Twentieth Century-Fox Film Corp., 196 Misc. 67
N.Y.S.2d 575 (1948), the court ruled against the musicians, as the songs were in the public domain, and
there were no moral rights laws on which to base a claim. The court, further, expressed concern with how
to judge moral rights if a doctrine were to exist, asking, “Is the standard to be good taste, artistic worth,
political beliefs, moral concepts or what is it to be? In the present state of our law the very existence of the
right is not clear . . . nor has the nature of the proper remedy been determined” (id. at 80).

Although few musicians have expressly invoked moral rights since that ruling, a chorus of infringement
suits has been filed against musicians for unauthorized music sampling. For example, Nicki Minaj was
sued in 2018 for sampling Tracy Chapman’s “Baby Can I Hold You” after Chapman repeatedly denied
permission. Minaj ultimately paid Chapman a $450,000 settlement after two years of litigation in
California federal court. (Ironically, Minaj’s song was named “Sorry.”)

Jay-Z was similarly sued in 2015 by the heir of Egyptian composer Baligh Hamdy over the use of a flute
sample from Hamdy’s score to the Egyptian movie Khosara, Khosara. In a rare invocation of moral rights,
the plaintiff claimed that Jay-Z’s use of this sample in his song “Big Pimpin’” was offensive and violated
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the plaintiff’s moral rights under Egyptian copyright law. The court dismissed this claim on the basis that
Egyptian moral rights laws do not apply in the United States.

Is it time to implement a federal copyright moral rights scheme?

Copyright Dilution

In U.S. trademark law, a cause of action for dilution by tarnishment prohibits unauthorized trademark
uses that cause the public to mentally associate the defendant with the plaintiff in a way that causes
reputational harm to the plaintiff. These requirements can be met even if the trademark use does not
qualify as trademark infringement due to the absence of likely consumer confusion.

In her 2025 complaint against Ye, Merton alleges the existence of a damaging mental association between
herself and Ye, which is what she feared and which is why she declined to enter a licensing agreement in
the first place. If a trademark rather than a copyright were involved, these allegations would squarely fit
within the domain of trademark dilution. But in the copyright context, there is no specific remedy for
reputational harm arising from unauthorized use.

Should copyright law adopt a dilution doctrine to better protect musicians and artists from reputationally
damaging uses of their works? Institution of a federal copyright dilution doctrine would require an act of
Congress, as copyright law is governed by the federal Copyright Act.

As with standard copyright infringement, copyright dilution would require that the plaintiff owns a
valid, registered copyright and that the defendant accessed and copied the copyrighted work in whole or
in part (as opposed to independent creation). But unlike standard infringement, the plaintiff would not
necessarily need to meet the threshold of substantial similarity.

Instead, the plaintiff would need to prove two additional elements paralleling trademark dilution by
tarnishment: (1) the existence of a public association between the two works due to the similarities
resulting from the defendant’s copying, and (2) reputational harm to the plaintiff artist as a result of said
public association.

Copyright Dilution in the Music Industry

If moral rights were to apply to music, lawmakers would need to decide who would own the right and
have standing to sue. Historically, moral rights (as in VARA) have been an individual right vesting in the
original author and the author alone, unassignable to others. But in the music industry, ownership is often
complex, involving rights held by a combination of the singer(s), composer(s), record label, and/or rights
management agency.

In the music context, an important question would be whether the artist’s moral rights might be
enforceable by a rights management agency and, if so, whether that would necessarily be to the exclusion
of the artist’s right to enforce. As one might expect, challenges could arise if different rightsholders had
equal rights to both license music and restrict its use: A moral rights claim by one rightsholder could be
used to undermine a license by another rightsholder, and vice versa. In view of these types of foreseeable
conflicts, a related consideration is whether the right to assert copyright dilution can or should be
waivable by contract.

Whereas VARA vests rights only in original authors and applies only to visual art, a federal copyright
dilution law might have to deviate from classic moral rights principles in certain respects to make the law
viably applicable across a broader variety of media, taking into account a multiplicity of rightsholders.
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Fair Use as a Defense to Copyright Dilution

To offset free speech concerns, fair use—already a defense to copyright infringement—would also be a
defense to copyright dilution. Maintaining fair use in this context is important to avoid censoring socially
valuable works that utilize copyrighted material to create mental associations for purposes of critiquing or
commenting on the original work.

Fair use already operates as a defense to trademark dilution, and for good reason. To illustrate, in the mid-
2000s, Aqua’s “Barbie Girl” was protected by fair use against trademark dilution claims. Although Mattel
argued that the parody song created an unwanted mental association with the Barbie brand, the court
found that the song’s parody purpose outweighed any intellectual property concerns.

In the copyright context, what would differentiate an actionable copyright dilution from a fair use-
protected work? Fair use analysis takes into account four factors set forth in the Copyright Act: (1)

the purpose and character of the use, (2) the nature of the copyrighted work, (3) the amount and
substantiality of the portion taken, and (4) the effect of the use upon the potential market. In many
copyright dilution cases, the pivotal factor is whether the accused work used the original work for a new
purpose, pursuant to the principles set forth by the U.S. Supreme Court in Andy Warhol Foundation for
Visual Arts, Inc. v. Goldsmith, 598 U.S. 508 (2023).

Currently, in music infringement cases, a defendant does not need to prove a fair use defense if there is

no substantial similarity between the two songs. Copyright dilution could create a narrow exception
requiring the accused musician to prove fair use so long as the plaintiff can prove (1) copyright ownership,
(2) copying, (3) public association between the two songs, and (4) resulting reputational harm to the
plaintiff. If the plaintiff can meet her burden but the defendant cannot, then the use would be enjoined as
a copyright dilution akin to how trademark dilutions are enjoined under the Lanham Act.

Constitutionality Considerations
Lawmakers might need to anticipate possible challenges to copyright dilution law under the First
Amendment and/or the Intellectual Property Clause of the U.S. Constitution.

In an analogous context, a First Amendment challenge to trademark dilution is currently underway in the
aftermath of the decade-long, high-profile case Jack Daniel’s Props., Inc. v. VIP Prods. LLC, 599 U.S. 140
(2023). After the Supreme Court ruled that fair use was inapplicable to this particular case and remanded
for a decision on the merits, the trial court found that VIP had, indeed, committed trademark dilution.
VIP appealed to the Ninth Circuit in 2025, claiming that the doctrine is an unconstitutional restraint on
speech. The court’s decision, expected sometime in 2026, could shape the First Amendment viability of
copyright dilution as well.

A second constitutional consideration, not applicable to trademarks, is whether a federal copyright
dilution statute would comport with the Intellectual Property Clause of the U.S. Constitution. Whereas
the Lanham Act is purely a creation of Congress, the Copyright Act derives from the Constitution, which
grants Congress the power to grant limited-term monopolies to authors over their works of authorship.
The Intellectual Property Clause has been used to challenge other congressional modifications to
copyright law—namely, the copyright term extensions that were passed in the latter half of the 1900s.
Those challenges, though unsuccessful, could foreshadow similar objections to any proposed copyright
dilution scheme.
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Copyright Dilution as a Balancing Act

As the New York court alluded to back in 1948’s Shostakovich v. Twentieth Century-Fox Film Corp.,
defining the appropriate universe of copyright moral rights enforcement comes with legitimate difficulty.
On the one hand, musicians, as well as other copyright creators, would likely celebrate having greater
control over unauthorized uses of their works. On the other hand, such a doctrine could be feared as an
overexpansion of copyright protection—stifling the public’s right to use, comment, and build off existing
creative works.

The ultimate question, as noted at the start of this article, is whether it is truly possible to separate the
artist from the work itself. When artists refer to the work of others, it is not always possible to prevent the
audience from mentally associating the two artists. In many cases, such an association is, in fact, intended
and is necessary to convey the artist’s message. On the opposite side of the spectrum, some associations
between two artists could be entirely unintentional and simply the result of audience speculation.

Reputational harm to one artist, moreover, can arise from reasons outside of the control or foreseeability
of a second artist accused of causing it. Merton’s claim of reputational harm comes from the clear
conflict between her heritage and Ye’s anti-Semitic statements. But not every alleged dilution would rise
to that level. For example, if fans of the plaintiff artist simply do not enjoy the accused artist’s style, or

if the accused artist has a different political perspective than the plaintiff artist, could a plaintiff artist
extrapolate reputational harm?

Censorship of legitimate, non-offensive speech is a real concern that policymakers would need to consider,
aided by industry and academic perspectives. The hope is that fair use could help balance these rights on a
case-by-case basis, reserving liability for instances where egregious reputational harm to the plaintiff artist
truly outweighs the accused artist’s freedom of expression.

Sara Gold is an intellectual property attorney who regularly advises and collaborates with other solo/small
firms on intellectual property-related matters. A former journalist, she focuses her current practice on
trademark and copyright law through her solo firm Gold IP Law. Her academic work has been featured

in law journals, magazines, and prominent intellectual property news websites such as IPWatchdog and
Law360.
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