WHEN POKEMON GO(ES) TOO
FAR: AUGMENTED REALITY
AND TORT LAW

I. INTRODUCTION

What was intended as a fun activity based on Pokémon nostalgia
created anything but happiness at a sixty-two-residence condominium
complex in Hollywood, Florida. In July 2016, the once-tranquil Villas
at Positano became overrun by hundreds of trespassers catching virtual
Pokémon creatures on their smartphones as part of the newly released
Pokémon GO, an augmented-reality game that turns players’ real-life
surroundings into a virtual Pokémon-catching landscape on their
smartphones.! Without the consent of the complex developer or the
residents, Pokémon GO game developer Niantic programmed the game
so that players could capture rare Pokémon only by bringing their
smartphones to the precise location of the complex—usually during the
carly hours of the morning.? Residents reported that these “out-of-
control crowds” would wake them as early as 3 am., acting “like
zombies, walking around bumping into things.”® These trespassers
would park illegally, block driveways, and keep the residents from
sleeping at night.* Many of the interlopers left behind garbage, and

1. See Andrew L. Rossow, The Poké Balls are in Your Court, OHIO ST. B. ASs’N
(Sept. 29, 2016),
https://www.ohiobar.org/News AndPublications/News/OSBANews/Pages/The-Poke-
Balls-are-in-your-court.aspx.

2. Class Action Complaint at ] 21-25, Villas of Positano Condo. Ass’n v.
Niantic, Inc., No. 3:16cv05091 (N.D. Cal. filed Sept. 2, 2016) [hereinafter Positano
Complaint].

3. Id. at |9 7-9; Michael E. Chapnick, South Florida Condo Association Files
Class Action Lawsuit Against Makers of Pokémon Go, FLA. HOA Law. BLOG (Sept. 9,
2016), http://www .floridahoalawyerblog.com/2016/09/south-florida-condo-association-
files-class-action-lawsuit-makers-pokemon-go.html.

4. Positano Complaint, supra note 2, at 9 7-8.
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some even used the premises as a toilet.’ The complex developer was
forced to hire security officers to patrol the premises nightly from 11
p.m. to 4 am. as a result of the uncontrollable situation.® After the
developer’s several requests to Niantic for removal of the Pokéstop
went ignored, the homeowners’ association filed a class action lawsuit
against Niantic in order to restore order to their community.’

Pokémon GO quickly took the nation by storm following its July
6, 2016, release.® The application (“app”), which is free to download
and play but offers in-app purchases, generated more than $200 million
in global revenue during its first month—nearly quadruple the first-
month revenue of the popular game Candy Crush Soda Saga in 2014.°
In early 2017, Pokémon GO’s total global revenue surpassed $1
billion.!? Pokémon GO alone accounted for 47% of the United States
game market merely four days after its launch. By its two-week mark,
the game had exceeded thirty million downloads internationally.!! As
of November 2017, the app had been downloaded approximately 750
million times.!? Measured by its peak daily active users, Pokémon GO
is the most popular smartphone game in United States history.!?

Id. atq 8.

Id. atq 9.

Id. at 9 9-11; see also Rossow, supra note 1.

Positano Complaint, supra note 2, at 9 2, 4.

Darrell Etherington, Pokémon Go Crosses $200M in global revenue one month
into launch, TECH CRUNCH (Aug. 7, 2016),
https://techcrunch.com/2016/08/07/pokemon-go-crosses-200m-in-global-revenue-one-
month-into-launch/; Dean Takahashi, King Celebrates Official Launch of Candy Crush
Soda Saga with Antics in New York and London, VB (Nov. 25, 2014, 5:59 PM),
http://venturebeat.com/2014/11/25/king-celebrates-official-launch-of-candy-crush-
soda-saga-with-antics-in-new-york-and-london/.

10. Pokémon GO Has Grossed $1 Billion Worldwide Since Launch, SENSORTOWER
(Jan. 31, 2017), https://sensortower.comy/blog/pokemon-go-one-billion-revenue.

11. Positano Complaint, supra note 2, at § 2; Ben Wilson, 21 Pokemon Go Numbers
that Will  Blow  Your  Mind,  GAMESRADARt  (July 22, 2016),
http://www.gamesradar.com/2 1-pokemon-go-numbers-that-will-blow-your-mind/.

12. Craig Smith, 80+ Incredible Pokemon Go Statistics and Facts (November
2017), DMR (Nov. 22, 2017), http://expandedramblings.com/index.php/pokemon-go-
statistics/.

13. Robbie Allan, Pokémon GO Usage Statistics Say it’s the Most Popular Mobile
Game in U.S. History, MEDIUM: SURVEYMONKEY INTELLIGENCE (July 13, 2016),
https:/medium.com/@sm app_intel/pok%C3%A9mon-go-usage-statistics-say-its-the-
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The Pokémon GO smartphone app syncs with the Global
Positioning System (“GPS”) to generate a map that displays the
player’s real-life location, absent any street or geographic names, and
transforms these real-life landmarks into “Pokémon-specific”
buildings.!* In this virtual world, players can hunt for more than 300
species of Pokémon characters,'® all modeled after the characters from
the original franchise that launched in Japan in 1996.1° To play, a
player’s smartphone alerts him or her that a Pokémon character is
nearby, and then the player has to travel the short distance in order to
locate and capture the Pokémon by means of a virtual “Pokéball”
capturing device.!”

Although the game is widely acclaimed by players,'® non-players
have had to pay the price for Niantic’s decision to turn the entire world

most-popular-mobile-game-in-u-s-history-ea09ea2bfodf#.vro9z2i3z.  Pokémon GO
reached nearly 21 million daily active users within a week of its launch, surpassing the
previous United States record set by Candy Crush, which peaked at an estimated 20
million daily active users nationwide. /d.

14. Keith Robert Lee, Is PokemonGo Illegal?, ASSOC.’s MIND (July 13, 2016),
http://associatesmind.com/2016/07/11/is-pokemongo-illegal/.

15. Alex Heath & Ben Gilbert, Here is Every Single Pokémon Currently in
Pokémon  Go, BUS. INSIDER  (Feb. 19, 2017, 10:30 AM),
http://www.businessinsider.com/every-pokemon-in-pokemon-go-full-list-2017-2.

16. Samantha Schnurr, What America Was Like When Pokémon Launched 20 Years
Ago: Titanic, Google, and the Musical Birth of Britney Spears, E! NEWS (July 13,
2016, 8:20 AM), http://www.eonline.com/news/779614/what-america-was-like-when-
pokemon-first-launched-20-years-ago-titanic-google-and-the-musical-birth-of-britney-
spears.

17. Beginner’s Guide: Parts 5.3-5.5. Items, Eggs & Gyms, PoKEMON GO
DATABASE, http://www.pokemongodb.net/2016/08/beginners-guide-parts-53-55-items-
eggs.html#Pokestops (last visited Sept. 6, 2017) [hereinafter Beginner’s Guide]. Cf.
Silver, infi'a note 144.

18. In addition to providing enjoyment and fitness, Pokémon GO may promote
cognitive development and help players with depression and autism, according to Matt
Hoftman, professor for the College of Nursing at Texas A&M Health Science Center.
Suman Varandani, ‘Pokémon Go’ Health Benefits: Are Augmented Reality Games
Making Us Healthier?, MED. DAILY: THE GRAPEVINE (Aug. 20, 2016, 5:11 AM),
http://www.medicaldaily.com/pokemon-go-health-benefits-are-augmented-reality-
games-making-us-healthier-395475. See also Rachel Cao, How ‘Pokemon Go’ is
Helping Kids with Autism and Asperger’s, CNN (Aug. 5, 2016, 11:12 AM),
http://www.cnn.com/2016/08/05/health/pokemon-go-autism-aspergers/; Alexandra
Preston, Pokemon Go Reported to Help Players with Depression, NAT. SoC’y (July 25,
2016), http://naturalsociety.com/pokemon-go-reported-help-players-depression-7483/.
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into its playing field. Two central components of the game are: (1)
“Pokéstops,” locations where players can acquire Pokémon capturing
devices, potions, and other items; and (2) “gyms,” sites where players
can train their own Pokémon as well as battle with other players.!® The
problem is that Pokéstop and gym locations are selected based on GPS
data from Niantic’s first augmented-reality game, Ingress, without any
exclusion of private property.?® Although property owners and officials
can request removal of Pokéstops and gyms via a form on Niantic’s
website, Niantic retains ultimate control over the placement of the
Pokémon sites.?! The Villas at Positano illustrate Pokémon GO’s
trespass and nuisance issues: property owners are disrupted, and even
threatened, by eager Pokémon players regularly visiting their
property.?? Disturbances such as those at the Villas have been
numerous,”® raising new legal questions as to whether the players, the
companies behind the game, or both are legally responsible for the
property rights violations resulting from Pokémon GO gameplay.*

The next question is: who should be responsible when people on
someone else’s property are injured while playing the game? In July
2016, a Nevada lawyer’s Craigslist ad declared:

19. Beginner’s Guide, supra note 17.

20. See Ariel Bogle, The Story Behind ‘Pokémon Go’s’ Impressive Mapping,
MASHABLE (July 10, 2016), http://mashable.com/2016/07/10/john-hanke-pokemon-
go/#eujMeimU4kq0.

21. Alyssa Newcomb, ‘Pokemon Go’ Creators Working to Remove Problematic
Pokestops, NBC NEWS (July 29, 2016, 3:27 PM),
http://www.nbcnews.com/tech/video-games/pokemon-go-creators-working-remove-
problematic-pokestops-n619856.

22. See, e.g., Class Action Complaint, Marder v. Niantic, Inc., No. 4:16cv04300
(N.D. Cal. filed July 29, 2016),
http://online.wsj.com/public/resources/documents/2016 0802 pokemon_lawsuit.pdf
[hereinafter Marder Complaint].

23. In addition to places of worship and private residences, the United States
Holocaust Museum and Arlington National Cemetery are among the locations where
the game has placed Pokéstops. Ryan Nakashima & Mae Anderson, Property Owners:
Get Off My Lawn,  Pokemon!, AP (July 14, 2016, 5:12 PM),
http://www.bigstory.ap.org/article/907bac533d66441c9cb48b78f0a3b71b/irked-
owners-trying-pry-pokemon-go-clutch-property.

24. Pokemon Go Shines New Attention on Trespass Laws, NAT'L CONST. CTR.:
CoNsT. DAILY (July 13, 2016), http://blog.constitutioncenter.org/2016/07/pokemon-go-
shines-new-attention-on-trespass-laws [hereinafter Attention on Trespass Laws].



2018 WHEN POKEMON GO(ES) TOO FAR 165

You thought chasing imaginary monsters around the real world
would be an exciting adventure? But you didn’t anticipate
bumping your head into a tree, or falling into a hole and twisting
your ankle, or getting run over by a moving car when you ran into
the street to catch that Pokemon, did you? If you were injured
while someone else was playing this game, you may be entitled to
compensation from the people who came up with this idea but
didn’t really think it through to it’s [sic] logical conclusion—that
encouraging people to travel through a world full of hazards with
their eyes glued to a cellphone screen was just—here’s the word:
NEGLIGENT.®

The lawyer’s Craigslist post, designed to spoof a classic “have
you been injured?” advertisement, suggests that the game owner is
negligently causing players to injure themselves and others.?®
Nonetheless, homeowners, business owners, and municipalities have
unwittingly become entangled with potential liability.”” Under
traditional premises liability principles, a person injured while visiting
businesses can sue the property owner for injuries incurred due to
unsafe conditions on the premises.?® Insurance companies and lawyers
acknowledge that venues are at risk of being held liable, and one
Wisconsin county has even attempted to force augmented-reality game
owners to agree to assume liability for their games’ effects on county-
owned property.?

25. Alyssa Bereznak, Lawyers Are Stoked for ‘Pokémon GO’ Cases, THE RINGER
(July 23, 2016), https://theringer.com/lawyers-are-ready-for-your-pok%C3%A9mon-
go-lawsuits-e01a35f35611#.882¢ekqkdt.

26. Id.

27. See, e.g., Complaint at Y 57-61, Candy Lab, Inc. v. Milwaukee Cty., No.
2:17cv00569JPS (E.D. Wis. filed Apr. 21, 2017) [hereinafter Candy Lab Complaint];
Risk Insight: Pokémon Go — Injury & Liability Exposures, M3 INS. (July 22, 2016),
http://www.m3ins.com/blog/pokemon-liability-exposures/; Albert Schmidt, Pokemon
Go and Your Property Liability, ERB & ERB INS. BROKERS (July 18, 2016, 9:39 AM),
http://www.erb-erb.com/blog/entryid/11363/pokemon-go-and-your-property-liability;
Ed Trivette, Pokémon Go (But the Lawsuits May Not)!, KPM L. (Aug. 15, 2016),
http://www.kpmlaw.com/pokemon-go-but-the-lawsuits-may-not/.

28. Corbin v. Safeway Stores, Inc., 648 S.W.2d 292, 295 (Tex. 1983) (a Safeway
shopper slipped and fell on a grape; directed verdict for Safeway was reversed). See
also infra note 125.

29. See, e.g., supra note 27; see also infra note 121 and accompanying text.
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Due to its GPS component and real-world interactivity, Pokémon
GO raises issues regarding other legal areas, including intellectual
property, free speech, and data privacy.*® This article, however, will
focus on the reasons why Niantic, rather than the innocent property
owners whose consent was not obtained for involvement in Pokémon
GO, should be liable for Pokémon GO-related injuries to property and
people.®! Following the historical background provided in Part II, Part
II.LA. will discuss how Pokémon GO affects the rights of private
property owners. In three subparts, this section details (1) the
background of the current Pokémon GO lawsuit; (2) the substantive
application of trespass and nuisance law in this context; and (3) the
potential legal mechanisms for remedying augmented reality’s harms at
the federal, state, and local levels. In three subparts, Part III.B. will
explore the game’s effect on premises liability for (1) business owners,
(2) municipalities, and (3) homeowners. Finally, the conclusion will
briefly address a few new solutions for both property rights and
premises liability issues, taking into account the broader implications
of augmented-reality law.

30. For the background of a case debating whether municipal restrictions on
augmented-reality game design violate the First Amendment, see infra note 121 and
accompanying text. For Fourth Amendment implications, see Brandon R. Teachout,
Gotta Collect It All!: Surveillance Law Lessons of Pokémon Go, STAN. L. REV. ONLINE
83 (Dec. 2016), https://www.stanfordlawreview.org/online/gotta-collect-it-all/. For a
discussion of whether Pokémon GO racially discriminates via its geographic
apportionment of Pokéstops, see Allana Akhtar, Is Pokémon Go Racist? How the App
May Be Redlining Communities of Color, USA TODAY (Aug. 9, 2016, 3:35 PM),
http://www.usatoday.comy/story/tech/news/2016/08/09/pokemon-go-racist-app-
redlining-communities-color-racist-pokestops-gyms/87732734/. For an inquiry as to
whether Pokémon GO violates the Americans with Disabilities Act, see Keith Robert
Lee, Does Pokemon Go Have to Comply with the Americans with Disabilities Act?,
ASSOC.’s MIND (July 14, 2016), http://associatesmind.com/2016/07/14/pokemongo-
comply-americans-disabilities-act/. See generally BRIAN D. WASSOM, AUGMENTED
REALITY LAW, PRIVACY, AND ETHICS (Allison Bishop ed., Syngress 2015).

31. Some businesses pay the Pokémon companies to “lure” Pokémon traffic to their
venues through the placement of additional Pokémon. See Brandon Vigliarolo,
Pokemon Go: Real Examples of Businesses that have Turned it into a Moneymaker,
TECH REPUBLIC (Aug. 3, 2016, 10:10 AM),
http://www.techrepublic.com/article/pokemon-go-real-examples-of-businesses-that-
have-turned-it-into-a-moneymaker.
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II. HISTORY OF AUGMENTED REALITY

Scholars and commentators generally agree that Pokémon GO is a
form of augmented-reality technology, i.e., “a technology that gives us
more to see, smell, touch, taste, or hear in the physical world than we
would otherwise get through our non-augmented faculties.”?? There
exists some debate on whether this “augmented reality” classification is
accurate, but for the purposes of this article, I will adhere to the general
consensus and analyze Pokémon GO as an augmented-reality game.*
Although Pokémon GO marks the biggest entry of augmented-reality
technology into mainstream popular culture, augmented reality itself is
not a new concept>* Ivan Sutherland, an American computer
programmer, created the first augmented-reality head-mounted display
system in 1968.3% Boeing researcher Tom Caudell first coined the term
“augmented reality” in 1990, after which the entertainment industry
began utilizing the feature during the 1990°s and 2000’s.*¢ Augmented
reality has been incorporated into televised sports, theater productions,
military operations, and aerospace training.’” Recent augmented-reality
inventions include Google Glass and HoloLens, both of which respond
to verbal commands allowing the wearer to navigate a computer

32. WassoM, supra note 30, at 19.

33. Cf. Larry Greenemeier, Is Pokémon GO Really Augmented Reality?, SCI. AM.
(July 13, 2016), http://www.scientificamerican.comnyarticle/is-pokemon-go-really-
augmented-reality/ (referring to professor Ken Perlin’s argument that Pokémon GO
does not belong to the augmented-reality genre because the game arbitrarily places
virtual characters on GPS coordinates without attempting to digitally integrate them
into the real-life landscapes).

34. Marty Swant, Is Pokemon Go Finally Making Augmented Reality Mainstream?,
ADWEEK (Aug. 7, 2016), http://www.adweek.com/news/technology/pokemon-go-
finally-making-augmented-reality-mainstream-172823.

35. Infographic:  The  History of  Augmented  Reality, ~AUGMENT,
http://www.augment.com/blog/infographic-lengthy-history-augmented-reality/ (last
visited May 1, 2017) [hereinafter History of Augmented Reality]. His device, called the
Sword of Damocles, enabled users to view graphical wireframe drawings through a
head-piece  suspended from the ceiling. [van  Sutheriand, = ACM,
http://amturing.acm.org/award winners/sutherland 3467412.cfm (last visited May 1,
2017).

36. History of Augmented Reality, supra note 35.

37. Id.
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interface overlaying his or her natural surroundings.*®

Nor is Pokémon GO the first-ever digital game to incorporate
augmented-reality technology. In 2012, Niantic released its first
augmented-reality game, Ingress, which is similar to Pokémon GO in
that both games require players to travel to real-life locations to interact
with the game.** Though not as widespread, Ingress also encountered
similar problems. In 2012, an Ingress player in Ohio was supposedly
detained by police, who suspected him of wrongdoing because he was
loitering outside a police station while trying to hack a virtual portal.®
Other anecdotal accounts revealed police run-ins with Ingress players
wandering in inappropriate places, such as an air traffic control center
and a drug-trafficking area.*! Ingress, with one million monthly users
as of July 2016, foreshadowed the more widespread problems that
would accompany Pokémon GO, which was downloaded more than
thirty million times in its first two weeks:*? “[A]s similar games take
off (and they will), we’re going to see more friction between gamers
and law enforcement. . . . In addition to trespassing and loitering
violations, there’s greatly increased potential for distraction, perhaps
leading gamers to injure themselves or others.”® Geocaching (a
treasure hunt game), Clandestine: Anomaly (an alien battling game),

38. Stephen Cass & Charles Q. Choi, Google Glass, HoloLens, and the Real Future
of Augmented Reality, IEEE SPECTRUM (Feb. 27, 2015, 4:00 PM),
http://spectrum.ieee.org/consumer-electronics/audiovideo/google-glass-hololens-and-
the-real-future-of-augmented-reality; Hayley Tsukayama, Everything You Need to
Know about Google Glass, WASH. Post  (Feb. 217, 2014),
https://www.washingtonpost.com/news/the-switch/wp/2014/02/27/everything-you-
need-to-know-about-google-glass/?utm _term=.d246727a651d.

39. Chris Suellentrop, Where Virtual Meets Real, N.Y. TivEes (July 14, 2014),
http://www.nytimes.com/2014/07/15/arts/video-games/ingress-a-mobile-game-from-
google.html? r=0. Ingress provides much of the data for Pokémon GO’s GPS
coordinates. See Bogle, supra note 20 and accompanying text.

40. Cormac Foster, Augmented Reality Game Gets Player Busted: The First Of
Many?, READWRITE (Dec. 11, 2012), http://readwrite.comy/2012/12/11/augmented-
reality-game-gets-player-arrested-the-first-of-manyy/.

41. Id.

42. Alex Schiffer, Should Augmented-Reality Games like ‘Pokémon Go’ Place
Limits on the Real-World Locations they Include?, L.A. TIMES (July 20, 2016, 5:00
AM), http://www.latimes.comy/business/la-fi-tn-pokemon-opt-out-20160715-snap-
story.html; Wilson, supra note 11.

43. Foster, supra note 40.
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and Star Walk (a star-gazing app) are other pre-Pokémon GO
augmented-reality games,* some of which have spawned legal
problems of their own.* So while Pokémon GO is not the first game of
its type, the game, due to its unprecedented popularity, is the first to
bring gameplay and real life into direct conflict on such a large scale.

III. ANALYSIS

Faced with these inevitable legal issues, courts and legislatures
will have to apply traditional property and tort law in novel ways to
accommodate augmented reality. Part A will discuss Pokémon GO’s
relationship to property rights in three parts. Part B will expound on
Pokémon GO’s implications for premises liability in three parts.

A. PROPERTY RIGHTS

First and foremost, Pokémon GO requires a reevaluation of how
augmented reality interacts with property rights—specifically, whether
Niantic can be held liable for trespass or private nuisance resulting
from gameplay. Trespass is an intentional interference by a person or a
physical object with the real property owned by another.*® Whether the
trespasser desired to trespass illegally, or was even aware that the land
in question was privately owned, is irrelevant.*” Trespass, although an
intentional tort, requires only that 1) the trespasser purposefully entered
the land (as opposed to tripping and falling onto private property
accidentally, for example); and 2) the land was in fact owned by
another.*® Private nuisance, a related but distinguishable property tort,

44. Joe McGauley, 6 Augmented-Reality Games to Play if You're into ‘Pokémon
Go,” THRILLIST TECH (July 22, 2016), https://www.thrillist.com/tech/nation/best-
augmented-reality-games-like-pokemon-go.

45. For example, Geocaching is a game where players used the phone application to
locate tangible prizes at real-life locations, reportedly gave rise to bomb threats arising
from unidentifiable prizes. See James Hohmann, In Post-9/11 World, Geocaching Gets
Noticed, WAasH. Post (Nov. 15, 2009), http//www.washingtonpost.com/wp-
dyn/content/article/2009/11/14/AR2009111402684.html.

46. See RESTATEMENT (SECOND) OF TORTS § 158 (Am. Law INST. 1965).

47. Charles O. Gregory, Trespass to Negligence to Absolute Liability, 37 VA. L.
REV. 359,361 (1951).

48. Id. Already the law has begun to expand its concept of trespass to make it
applicable to technological communications, but these developments, pertain solely to



170 WHITTIER LAW REVIEW Vol. 38:2

occurs when a person hinders another’s use and enjoyment of his or her
land without physically entering the land.*® Classic examples of non-
trespassory nuisance include stray electric wiring frightening a farmer’s
cows, piled junk exceeding the height of the six-foot fence separating
two properties, or a dog breeding enterprise creating odors, barking,
and pests in a residential neighborhood.*

In the case of Pokémon GO, specific GPS coordinates, which
sometimes fall on private property, trigger the smartphone app to
display on-screen images as part of the game.’! When these randomly
assigned GPS coordinates coincide with privately owned property,
players must either physically enter or come within very close
proximity to said property in order to trigger desirable in-game
events.’? First, players who physically enter private property while
playing the game commit trespass, for which the player himself can be
held liable to the property owner.>® Second, players who do not actually
enter private property but who cause noise, traffic, or commotion
disturbing the landowner or occupant may be liable for private
nuisance.>

trespass to chattels, e.g., computers. Pokémon (GO and similar augmented-reality
games, on the other hand, result in encroachments more reminiscent of trespass to land.
See generally Marjorie A. Shields, Applicability of Common-Law Trespass Actions to
Electronic Communications, 107 A.L.R.5th 549 (2003).

49. See generally RESTATEMENT (SECOND) OF TORTS § 821D (AM. LAW INST. 1979).

50. Vogel v. Grant-Lafayette Elec. Coop., 548 N.W.2d 829, 831, 834 (Wis. 1996)
(holding that stray voltage wire was a private nuisance to a cow farmer whose herd was
frightened); Rattigan v. Wile, 841 N.E.2d 680, 683-85, 691-92 (Mass. 2006) (finding a
nuisance where a neighbor maliciously piled junk over the top of a six-foot dividing
fence); Ensign v. Walls, 34 N.W.2d 549, 553, 555 (Mich. 1948) (holding that a dog
breeding enterprise in a residential neighborhood created a private nuisance to
neighbors).

51. See supra Part 1.

52. See supra Part 1.

53. See Joseph Rothberg, ‘Pokémon GO’ Field Guide: What You Need to Know
About  Civil  Trespass Laws, FOrRBES (July 21, 2016, 10:00 AM),
http://www.forbes.convsites/legalentertainment/2016/07/21/a-field-guide-to-civil-
trespass-in-the-age-of-pokemon-go/#29fdab5f6aaf. Depending on the jurisdiction and
the specific circumstances, entering private property while playing Pokémon GO could
constitute civil, or even criminal, trespass. Id.

54. Michael Smith, “Virtual Property,” “Virtual Trespass,” and Nuisance Law: A
Pokémon Go Story, MICHAEL SMITH’S Law BLoG (Aug. 19, 2016),



2018 WHEN POKEMON GO(ES) TOO FAR 171

Clearly, Niantic is aware of the likelihood of game-related
trespasses, as the game’s Terms of Service include a condition that
players “will not enter onto private property without permission” and
will not “trespass, or in any manner attempt to gain or gain access to
any property or location where [they] do not have a right or permission
to be.”™S A few weeks after its release, the app was updated, requiring
players to press “OK” before each game session to indicate consent to
one of four alternating warnings, including “[dJo not trespass while
playing Pokémon GO.”¢ Yet game-related trespass and nuisance issues
have been numerous nonetheless. The resulting question is whether the
game’s utilization of GPS coordinates on private property, prompting
foreseeable intrusions in the pursuit of Pokémon, could in and of itself
make Niantic liable to property owners.>’

1. Pokémon GO Controversy and Lawsuits

In re Pokemon Go Nuisance Litigation, currently pending in the
U.S. District Court for the Northern District of California, asserts that
Niantic has committed both trespass and private nuisance.’® Although
the lawsuit initially named Nintendo and The Pokémon Company as
co-defendants, the plaintiffs later dismissed all claims against those

https://smithblawg.blogspot.com/2016/08/virtual -property-virtual-trespass-and.html
(“[Nluisance law provides an effective avenue for coherent legal treatment and
analysis of Pokémon Go and other augmented reality games.”).

55. Pokémon GO Terms of Service, NIANTIC,
https://www.nianticlabs.com/terms/pokemongo/en (last updated July 1, 2016)
[hereinafter Terms of Servicel].

56. See Breanne L. Heldman, Pokemon Go Adds New Safety Warnings, ENTM'T
WEEKLY (July 31, 2016, 12:00 PM), http://www.ew.com/article/2016/07/31/pokemon-
go-new-safety-warnings. The other three rotating warnings are: “Do not play Pokémon
GO while driving,” “Do not enter dangerous areas while playing Pokémon GO,” and
“Remember to be alert at all times. Stay aware of your surroundings.” Jd.

57. See Brian Wassom, Augmented Reality and the Law of Trespass Augmented
Legality (July 23, 2014), http://www.wassom.com/augmented-reality-law-trespass.html
(“[T]t is not difficult to imagine circumstances in which an AR [augmented reality]
experience designer is held jointly liable for the trespass (and any resulting damage)
because the AR experience led users onto the private property.”). See also Rothberg,
supra note 53.

58. See Second Consolidated Amended Class Action Complaint, In re Pokemon Go
Nuisance Litigation, No. 3:16-cv-04300-JD (N.D. Cal. filed Aug. 28, 2017)
[hereinafter Pokémon Go Nuisance Second Complaint].
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parties, leaving Niantic as the sole defendant.® The lawsuit is a
consolidated class action that originally began as three separate
lawsuits filed in 2016 by Jeffrey Marder, Scott Dodich and Jayme
Gotts-Dodich, and the Villas at Positano.%

Marder filed the first reported federal civil lawsuit against the
game owners on July 29, 2016.! He became aware of Pokémon GO
when during the week following the game’s release, he noticed people,
“phones in hand,” loitering outside his New Jersey home.®? At least
five people knocked on his door and asked permission to enter his
backyard to catch Pokémon.®® His class action lawsuit alleges that he—
and other owners of property coinciding with Pokéstops and gyms—
has suffered harm as a direct consequence of the game owners’
actions.®

Shortly thereafter, Michigan couple Scott Dodich and Jayme
Gotts-Dodich filed a similar class action lawsuit in response to the
game’s placement of a Pokémon gym and Pokéstops at a nearby park,
dramatically increasing traffic and disturbing their entire
neighborhood.®® The neighborhood was turned completely upside-
down because the nearby park, typically frequented by fifteen to

59. Ross Todd, Pokéstop: Judge Calls Timeout in Suit Against Pokémon Go Maker,
THE RECORDER (July 27, 2017),
http://www.therecorder.com/id=1202794131712/Pokeacutestop-Judge-Calls-Timeout-
in-Suit-Against-Pokeacutemon-Go-Maker?mcode=1202617072607&curindex=0. The
original lawsuit also alleged unjust enrichment, but the plaintiffs later removed that
claim. /d.

60. Consolidation and Case Management Order, In re Pokémon Go Nuisance
Litigation, No. 3:16-cv-04300-JD (N.D. Cal. Sept. 23, 2016) [hereinafter Pokémon Go
Nuisance Consolidation]; Consolidated Amended Class Action Complaint, In re
Pokémon Go Nuisance Litigation, No. 3:16-cv-04300-JD (N.D. Cal. filed Nov. 25,
2016) [hereinafter Pokémon Go Nuisance Complaint].

61. Chauncey L. Alcorn, One Man is So Annoyed with Pokémon GO Players on His
Property that He’s Suing, FORTUNE (Aug. 2, 2016),
http://fortune.com/2016/08/02/pokemon-go-lawsuits/.

62. Marder Complaint, supra note 22, at § 6.

63. Id.

64. Id. at 9929, 31, 38.

65. Class Action Complaint at Y 6-7, Dodich v. Niantic, Inc., No. 3:16cv04556
(N.D. Cal. filed Aug. 10, 2016).
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twenty visitors, began attracting hundreds of Pokémon hunters.®
Players not only parked on the no-parking private streets but also
trespassed on the residents’ properties, sometimes even harassing the
residents.” After receiving only generic responses from her first few
emails to the company, Gotts-Dodich sent another email to game
developer Niantic:

Nobody gets sleep anymore. Constantly have to protect our homes
from people on our property that invade, all because of the

stops/gyms. . . . How is this acceptable? They hang out on our
lawns, trample landscaping, look in vehicles . . . . I don’t feel safe
sitting on our porch, something we love to do. . . . I have [also]

been threatened because I asked someone to leave.5®

The Villas at Positano lawsuit, filed in September 2016, even
more egregiously echoes the same concerns as Marder and the
Dodiches.®

The disturbance caused by Pokémon GO extends globally.
Gameplay has disgracefully disrupted establishments such as the
Arlington Cemetery and the United States Holocaust Museum in
Washington, D.C., the Westboro Baptist Church headquartered in
Kansas City, Missouri, and the Auschwitz-Birkenau Memorial in
Oswigcim, Poland.”® Notably, the Kélner Dom Cathedral in Cologne,
Germany, publicly announced in July 2016 that it intended to sue the
Pokémon GO owners for “interrupting prayer and disturbing the
respectful calm of the ancient cathedral.””! In August 2016, the mayor
of an 800-resident French village wrote to Niantic to demand the
removal of Pokémon GO game sites from the village.”? A city in the

66. Id. at96.

67. Id at97.

68. Id. at 9 29-31.

69. Positano Complaint, supra note 2; see supra Part 1.

70. ‘Pokemon Go’: 10 Strangest Pokestop Locations, ROLLING STONE (July 13,
2016), http://www.rollingstone.com/culture/pictures/pokemon-go-10-worst-pokestop-
locations-20160713/9-11-memorial-20160713.

71. See Brian Wassom, Pokestops, Go Away— The Backlash Against Augmented
Reality Gamers, AUGMENTED LEGALITY (Aug. 2, 2016),
http://www.wassom.com/pokestops-go-away-the-backlash-against-augmented-reality-
gamers.html.

72. Oliver Gee, French Mayor Bans Pokemon Go App from His Village, THE
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Netherlands filed a lawsuit in September 2016, demanding that the
game companies remove Pokémon from a public square between 11
p.m. and 7 a.m. to reduce congestion and promote public safety.”

2. Can Niantic Be Liable Under Existing Substantive Law?

In re Pokemon Go alleges that Niantic’s conduct supports causes
of action for private nuisance and trespass.” Of these two causes of
action, only nuisance is designed to penalize activity that takes place
near, but not directly on, private property.” Because Niantic’s conduct
is entirely digital, nuisance can be more readily applied to its conduct.”®
As for trespass, the current lawsuit poses two alternative theories for
liability: (1) Niantic is liable for direct trespass because it designates
GPS coordinates where players can access virtual Pokémon GO game
elements, such as gyms and Pokéstops, on real property; and (2)
Niantic is liable for indirect trespass because it designed the game in a
way that foreseeably induces Pokémon GO players to directly trespass
on private property.”’

Some legal scholars are skeptical of the first theory, which posits
that merely programming elements in cyberspace, without human
intrusion, constitutes an entry onto real property.”® University of
Washington law professor Ryan Calo argues that Niantic is not
obligated to remove gyms or Pokéstops because all Pokémon GO
activity exists solely in cyberspace.” An article published in The

LOCAL.Fr. (Aug. 17, 2016, 11:06 AM), https://www.thelocal.fi/20160817/french-
mayor-bans-pokemon-go-from-his-village. The mayor cited concerns for people using
the app while walking or driving. Id.

73. Janene Pieters, Hague Files Lawsuit Against Pokemon Go for Annoying
Players, NL TIMES.NL (Sept. 29, 2016, 9:39 AM),
http://nltimes.nl/2016/09/29/hague-files-lawsuit-pokemon-go-annoying-players.

74. See supra Part IILA.1.

75. See supra notes 49-50.

76. See Smith, supra note 54.

77. Pokémon Go Nuisance Second Complaint, supra note 58, at 48—49.

78. E.g., Nakashima & Anderson, supra note 23 (““It’s important to note that the

Pokemon are not there on the property . . . What’s happening is that a particular
location triggers the display of a digital monster on your phone. The monster is only on
your phone.’”).

79. Id.
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Guardian similarly suggests that Pokémon GO, despite utilizing GPS
coordinates, does not create a tangible trespass on real property: “A
Pokéstop cannot be ‘on private property.” A Pokéstop does not exist: it
is a latitude and longitude stored on Niantic’s servers, interpreted by
the Pokémon Go client . . . .”®°

Donald Kochan, a professor at Chapman University School of
Law, challenges this view by suggesting that the placement of
Pokémon characters in an augmented-reality space correlating with
private property could be considered an “invisible trespass” to the
augmented space.®! Similarly, the French mayor who banned Pokémon
GO from his village believes that Niantic’s conduct is essentially no
different from a typical land developer:

“When a cafe or a restaurant owner wants to open a business in
any French town, they have an obligation to request prior
authorization to the mayor. The rule applies to all people wishing
to set up an activity or occupy a space on a public property. So it

applies to Niantic as well, even though their settlement is virtual . .
2982

This perspective, while creative, does not fit in neatly with the essence
of the trespass to land tort, which is rooted in the idea of a physical
interference with real property.®> Although the law does recognize

80. See Alex Hern, Pokémon Go: Who Owns the Virtual Space Around Your
Home?, THE GUARDIAN (July 13, 2016, 9:46 AM),
https://www.theguardian.com/technology/2016/jul/13/pokemon-virtual-space-home.
The author further suggests that Niantic’s apparent willingness to remove game sites
upon request stems more from a desire to shape favorable public opinion than to avoid
actual legal consequences. Id.

81. “Perhaps trespass can evolve over time to incorporate some ideas of trespass to
augmented space . . . [as] trespass has been one of the most adaptable things we have
seen in the common law over time.” Donald Kochan, Associate Dean of Research and
Faculty Development, Chapman Univ. Sch. of Law, Address at the Whittier Law
Review Symposium: Emerging Dilemmas in Entertainment Law (Nov. 11, 2016).

82. Philippe Sotto, French Mayor Bans ‘Anarchical’ Settlement of Pokemon
Characters  in  Village, CTV ~NEws (Aug. 17, 2016, 1:39 AM),
http://www.ctvnews.ca/entertainment/french-mayor-bans-anarchical -settlement-of-
pokemon-characters-in-village-1.3031873.

83. For this reason, law blogger Michael Smith believes that trespass is wholly
inapplicable and that Niantic can be liable only for nuisance. See Smith, supra note 54
(“The interactive nature of augmented reality certainly lends an intuitive push towards
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trespass to the airspace above one’s property, the airspace must be
invaded by a physical object (such as a billboard) for trespass to occur
under current law.®

For these reasons, Niantic does not believe that it is legally
responsible for the game’s negative effects. In its motion to dismiss the
class action lawsuit, the company asserted that the plaintiffs’ claims are
incognizable for three reasons.®s First, the company did not intend for
its players to trespass, evidenced by the Terms of Service that every
player must assent to before playing. Second, Niantic could not have
trespassed because its digital characters do not constitute a physical
intrusion, a required element of trespass under existing law. Finally, the
company cannot be found to have negligently caused private nuisance,
due to a lack of proximate cause.® The U.S. District Court for the
Northern District of California may soon decide whether Niantic,
despite cautioning players not to violate applicable law, is nonetheless
responsible for trespass or private nuisance.®’

If this case avoids dismissal on the merits,®® it would more likely
be on account of the plaintiffs’ second theory, which is based on
Niantic encouraging humans to physically enter private property.
Existing trespass law can more easily be interpreted to hold Niantic
responsible for the legally recognized trespasses committed by game
players. California law, for example, provides that a person can commit
civil trespass by “intentionally, recklessly, or negligently causing
another person” to enter private property.® Joseph Rothberg, an

accepting the trespass analogy. . . . [but] [w]ithout the [physical] invasion, the trespass
analogy breaks down.”).

84. Cf. Wassowm, supra note 30, at 158 (“In the augmented medium . . . [nJor am I
entering the airspace above the building, even if the digital message appears to be
there, so air rights are not being violated.”).

85. Paul Tassin, Pokémon Go Maker Seeks Dismissal of Trespass, Nuisance Class
Action, TOP CLASS ACTIONS (Feb. 1, 2017), https:/topclassactions.com/lawsuit-
settlements/lawsuit-news/460893-pokemon-go-maker-seek-dismissal-trespass-
nuisance-class-actiorn/.

86. Id.

87. Id.

88. The judge may not rule on the merits of the case if the case is instead dismissed
on procedural grounds. See infra Part II1.A.3.

89. Rothberg, supra note 53 (emphasis in original); Judicial Council of California
Civil Jury Instructions 2016, No. 2000,
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intellectual property journalist for Forbes, speculates that the game
owner, by utilizing GPS coordinates without regard to whether those
coordinates may lie on private property, may be “recklessly” or
“negligently” causing other people, i.e. Pokémon players, to trespass—
thereby making the owners liable under California law.”® Other
jurisdictions similarly recognize that a person or entity can civilly
trespass by influencing the trespassory conduct of another person.®!
Case law within this area has generally dealt with tortfeasors who
overtly encourage or force another person to trespass.”?> The analogy to
Pokémon GO is therefore imperfect, for the game owner does not
explicitly encourage, but in fact expressly discourages, trespassory
conduct by players.”> Nonetheless, the game is “predicated on the idea
of attracting players to locations,”* many of which are on private
property. Thus, the question is whether the owners are simply
purporting to dissuade illegal conduct while actually encouraging
trespass and nuisance by making certain game features accessible only
by traveling onto private property. The trespass and nuisance theories
both hinge on the same threshold question: whether a game owner has

http://www.courts.ca.gov/partners/documents/CACI 2017 Edition.pdf.

90. See Rothberg, supra note 53.

91. See, e.g., In re WorldCom Inc., 546 F.3d 211, 217 (2d Cir. 2008) (“Under
Kansas law, a trespass is accomplished by a person ‘who intentionally and without a
consensual or other privilege . . . enters land in possession of another or any part
thereof or causes a thing or third person so to do.”””) (emphasis added) (quoting Riddle
Quarries, Inc. v. Thompson, 279 P.2d 266, 269 (Kan. 1955)); Golonka v. Plaza at
Latham, 704 N.Y.S.2d 703, 706 (App. Div. 2000) (“While physical entry by the
trespasser upon another’s land is not necessary, the trespasser must have at least caused
or directed another person to trespass.”).

92. In Martin v. Brown, a woman was found liable for trespass on account of
encouraging her son and daughter-in-law to bulldoze the wall separating the neighbor’s
property and then fill in the neighbor’s swamp land. Although the woman did not
personally enter the neighbor’s property, she had impermissibly modified the deed
description to enlarge the parcel onto what was in fact the neighbor’s property—
leading the Court to infer that the woman was complicit in the scheme. Martin v.
Brown, 650 A.2d 937, 938-40 (Me. 1994).

93. J. Craig Williams & Bob Ambrogi, The Legal Issues Surrounding Pokémon Go,
LeGaL TALK NETWORK (Aug. 5, 2016), https:/soundcloud.com/legaltalknetwork/the-
legal-issues-surrounding-pokemon-go#c=159&.

94. Michael Epstein, Professor of Law, Sw. Law Sch., Address at the Whittier Law
Review Symposium: Emerging Dilemmas in Entertainment Law (Nov. 11, 2016).
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a powerful enough influence over players to be held legally responsible
for their actions. Even though Niantic’s Terms of Service attempt to
“disclaim all liability . . . including any claims based on the violation of
any applicable law, rule, or regulation or your alleged negligence or
other tort liability,” such a boilerplate, all-inclusive liability waiver is
not necessarily dispositive.”

An apt analogy can be drawn between Pokémon GO and products
liability principles. Typically, a manufacturer who sells or distributes a
defective product is liable for resultant injuries caused to people or
property.”® The design of the game itself justifies holding Niantic liable
for trespass in the course of gameplay. Regarding products liability,
some jurisdictions have ruled that “the defendant’s responsibility
should not be diminished when the plaintiff engages in the very
conduct that the product design should have prevented.”” Pokémon
GO’s defectiveness is best characterized as a design defect, rather than
a manufacturing defect, because the game’s “design” is intentional and
not attributable to a programming oversight.”® A manufacturer is
responsible for injuries caused by design defects “when the foreseeable
risks of harm posed by the product could have been reduced or avoided
by the adoption of a reasonable alternative design.”® The laundry list
of legal claims that Niantic attempts to disclaim in its Terms of Service
only evinces the company’s knowledge of the game’s foreseeable risks,
triggering a duty of care to prevent foreseeable harm from releasing
Pokémon GO.

Further, the seminal case MacPherson v. Buick exemplifies the
law’s general willingness to extend products liability not only to

95. Terms of Service, supra note 55; Mark A. Lemley & Eugene Volokh, Law,
Virtual Reality, and Augmented Reality 49 (Stanford Public Law Working Paper No.
2933867 & UCLA School of Law, Public Law Research Paper No. 17-13, 2017),
https://ssrn.com/abstract=2933867 (“AR operators’ liability for negligent physical
injury or even negligent property damage, though, may not be as easily waived. Many
states are less likely to enforce waivers that are part of nonnegotiable form contracts.”).

96. See RESTATEMENT (THIRD) OF TORTS: PROD. LiaB. § 17(a) (AM. Law INST.
1998).

97. RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. § 17 cmt. d (AM. LAW INST.
1998).

98. Seeid. at § 2(b).

99. Id. at § 2(b), § 2(b) cmt. b.
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product “purchasers” (here, Pokémon GO players) but also to third
parties who are harmed by the product’s entry into the stream of
commerce (here, owners of property housing Pokémon sites).!%
Following this logic, Niantic could be liable to landowners simply for
giving players incentive to trespass, for if there are opportunities for
“product injury” to occur, those injuries most likely will occur and the
“manufacturer” should be held liable when those foreseeable “injuries”
do occur.'%!

This is precisely what the In re Pokemon Go plaintiffs argued:
that the Pokémon GO owners have designed a game that creates an
unreasonable risk of trespass and private nuisance to property owners
by operation of assigning Pokéstops and gyms to random GPS
coordinates,

[T]t quickly became clear that in releasing Pokémon Go, Niantic
had flagrantly disregarded the foreseeable consequences of its
game, an innovative, augmented reality experience that blurs the
line between the “virtual” and “real” worlds in unprecedented
ways. . . . [Wlhile Niantic has been quick to recognize
opportunities to monetize this interplay . . . [Niantic has] so far
refused to bear the real-world costs that the game has created for
the affected property owners.'%
The plaintiffs imply the hypocrisy of telling players not to trespass or
violate other laws, while placing the GPS coordinates for popular
Pokéstops and gyms on non-public property.! In this manner, the

100. In MacPherson, the New York Court of Appeals rejected a car manufacturer’s
argument that it could not be held liable for a driver’s injuries because the driver had
purchased the car from a dealer, not directly from the manufacturer. MacPherson v.
Buick Motor Co., 111 N.E. 1050 (N.Y. 1916).

101. See Penclope Graham, First Pokemon Go Lawsuit Raises Liability Questions,
INSURANCE BUSINESS CANADA (Aug. 3, 2016),
http://www.insurancebusinessmag.com/ca/news/commercial-liability/first-pokemon-
go-lawsuit-raises-liability-questions-48632.aspx. “‘If the developer is improperly
designating someone’s private residence as a Pokemon gym and people are constantly
visiting and interfering with the owner’s property rights, assuming that the developer
has knowledge of the situation, there is liability.”” Id.

102. Pokémon Go Nuisance Complaint, supra note 60, at §5 & 6.

103. Pokémon Go Nuisance Complaint, supra note 60. On July 12, 2016, technology
news website Ars Technica posted an article on Twitter about police warning Pokémon
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game’s configuration creates a likelihood of not only nuisance, but also
trespass. The fact that private property is often difficult to distinguish
from public property, combined with the fact that trespass is a strict
liability tort, makes it even likelier that unintended—but still
actionable—trespasses will occur in the course of gameplay.'®
Undoubtedly, the foreseeable harms resulting from Pokémon GO
gameplay—e.g., trespass, nuisance, and personal injury—could be
avoided if Niantic replaced its current and ineffective opt-out system
with an opt-in system that excludes all private property by default.
Even though it is true that individuals are generally held responsible for
their own actions and cannot use a virtual game as an excuse to violate
the law, it seems unjust to allow Niantic to avoid all liability for the
trespasses that fuel the game it produced, creating massive profits for
Niantic.!%

3. Legal Mechanisms to Address Augmented Reality

Assuming that augmented realty-induced trespass and nuisance
are compensable, the issue is whether sufficient legal mechanisms exist
to appropriately remedy the harm caused. In a July 2017 court hearing,
U.S. District Court Judge James Donato postponed a ruling on
Niantic’s motion to dismiss, requiring the plaintiffs to first establish
that their combined damages exceed the $5 million jurisdictional
amount in controversy for their class action lawsuit to be heard in
federal court.!% The amount in controversy requirement highlights the
complications that arise with class actions for trespass or nuisance.
Absent physical property damage, plaintiffs who prevail on a trespass

GO players not to trespass. In response, one man commented, “[t]hat’s a bit
hypocritical coming from an organization who’s [sic] stated goal is to ‘Catch em all.””
(@arstechnica, TWITTER (July 12, 2016, 4:11 AM),
https://twitter.com/arstechnica/status/752822649496211456.

104. Cf Gregory, supra note 47 (discussing how trespass does not require any
intention to invade another’s property rights).

105. Pokémon GO has generated more than $1 billion in revenue since its release in
July 2016. See Todd, supra note 59.

106. Todd, supra note 59. The $5 million federal jurisdictional amount is mandated
by the Class Action Fairness Act (CAFA), passed in 2005. See WILLIAM B.
RUBENSTEIN, UNDERSTANDING THE CLASS ACTION FAIRNESS AcCT 5 (2005),
http://www.classactionprofessor.com/cafa-analysis.pdf.
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claim may be entitled to only nominal damages, which can be as little
as $1.197 Thus, property owners exploited by augmented-reality games
like Pokémon GO may not be able to aggregate the required $5 million,
making the case ineligible for federal jurisdiction.

Damages for trespass or private nuisance can compensate not
only for the physical invasion or loss of property use and enjoyment,
but also for discomfort and annoyance or mental suffering.!® Punitive
damages may also be available for either tort.! Considering the
extreme harassment and abuse that compelled Jeffrey Marder, the
Dodiches, and the Villas at Positano to file suit,!'® damages for
personal distress could potentially increase the award amount.
However, the precise remedies available depend on state law,'!! and as
Judge Donato pointed out in the July 2017 hearing, the plaintiffs’
complaint did not invoke any state doctrines.!!? Further, in order to
count toward the required $5 million amount in controversy, all

107. See, e.g., McManus v. Roggi, 826 A.2d 1275, 1286 (Conn. App. Ct. 2003)
(granting a land owner $1 in nominal damages for her neighbor’s repeated trespass).

108. 7 CHARLES F. KRAUSE & ALFRED W. GANS, AM. LAw OF TORTS § 23:34,
Westlaw (database updated Mar. 2017) (“Damages available on a trespass claim may
include not only diminution of market value, costs of restoration, and loss of use of the
property but also discomfort and annoyance to the property owner as the occupant.”);
Tracy A. Bateman, Annotation, Nuisance as entitling owner or occupant of real estate
to recover damages for personal inconvenience, discomfort, annoyance, anguish, or
sickness, distinct from, or in addition to, damages for depreciation in value of property
or its use, 25 A.L.R.5th 568 (1994).

109. See supra note 108.

110. See supra Part TILA.1. The plaintiffs’ class-action complaint detailed the
suffering of not only the three main plaintiffs, but also other similarly situated class
members from New Jersey, New York, California, Tennessee, New Mexico, Utah, and
Ohio, showing the prevalence and severity of Pokémon GO-caused disturbance and
emotional distress. Pokémon Go Nuisance Second Complaint, supra note 58.

111. For example, under Colorado nuisance law, annoyance and discomfort are not
the same as the lost use and enjoyment that comprises the prima facie case. Thus, the
two distinct types of harm can be compensated separately. Miller v. Carnation Co., 564
P.2d 127, 130 (Colo. App. 1977). California law allows recovery for annoyance and
discomfort in trespass and nuisance cases but does not allow additional damages for
general mental suffering. Kelly v. CB & I Constructors, Inc., 102 Cal. Rptr. 3d 32, 43
(Ct. App. 2009).

112. Todd, supra note 59 (“There’s no national common law of trespass or
nuisance.”).
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damages must be calculated with reasonable certainty,!'*> which is
difficult when intangible emotional harm is at issue.

Alternatively, the In re Pokemon GO plaintiffs propose a different
way of calculating damages; they believe that their claims exceed $5
million due to the high cost to Niantic of reconfiguring its game to
exclude game sites from a 100-meter radius of all private property.''* A
mere two percent revenue reduction would equate to Niantic’s loss of
more than $8 million, the plaintiffs posit, clearly exceeding the
jurisdictional amount.!’> However, if the court were to disagree with
this calculation, this would effectively end the case, because cases that
are originally filed in federal court cannot be “removed” to state court
if federal jurisdiction fails.!''¢ Perhaps litigating a federal class action is
the best way to create federal precedent, but the procedural roadblocks
for trespass and nuisance claims may prevent a potentially influential
case from even making it into court.

State and local legislatures also face challenges in regulating
augmented-reality games. In 2016, an I[llinois lawmaker proposed
“Pidgey’s Law”—a bill requiring the developers of any “location-based
video game” to remove a game location within two business days of a
request from the property owner—but so far the bill has not been
passed into law.!!” At the local level, Milwaukee County, Wisconsin

113. See Richard H. Rahm, Ninth Circuit Holds CAFA 85 Million Amount in
Controversy Requirement Must Rely on “Reasonable” Chain of Reasoning and
Underlying Assumptions, LITTLER (Jan. 13, 2015), https://www littler.com/publication-
press/publication/ninth-circuit-holds-cafa-5-million-amount-controversy-requirement-
must.

114. Pokémon Go Nuisance Second Complaint, supra note 58, at 99 153-57. The
value of requested injunctive relief may appropriately be factored into the jurisdictional
amount for federal class actions, and if a federal court is “uncertain” as to whether the
aggregated claims satisfy the amount in controversy, the court should “err in favor of
exercising jurisdiction.” S. REp. No. 109-14, at 42 (2005).

115. Pokémon Go Nuisance Second Complaint, supra note 58, at § 157.

116. Paul E. Lund, The Timeliness of Removal and Multiple-Defendant Lawsuits, 64
BAYLORL. REV. 52, 56 n.24 (2012).

117. Location-based Video Game Protection Act, H.B. 6601, 99th Gen. Assemb.,
Reg. Sess. (1. 2016),
http://www.ilga.gov/legislation/fulltext.asp? DocName=&Sessionld=88&GA=99&Doc
Typeld=HB&DocNum=6601&GAID=13&LegID=98270&SpecSess=&Session=; Bil/
Status of HB6601, Iie. GEN. ASSEMB.,
http://www.ilga.gov/legislation/BillStatus.asp?Doc TypeID=HB&DocNum=6601&GAI
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passed an ordinance in February 2017, requiring developers of “virtual
and location-based augmented reality games” to attain a county-issued
permit, acquire insurance, and pay “special event” fees in order to draw
traffic to county-operated parks.!'® This law, the first United States
municipal law addressing augmented reality, was the county’s response
to the mayhem at a public park near Lake Michigan.!'’ Milwaukee
County was faced with property damage, security issues, traffic
congestion, overcrowded bathrooms, and litter at the park due to the
hundreds, and sometimes thousands, of Pokémon GO players
congregating there.!? However, a Wisconsin federal court has since
granted an injunction prohibiting the county from enforcing the
ordinance until and unless a trial court determines that the law
complies with the First Amendment.!?! Although this case does not

D=13&SessionID=88&LegID=98270 (last visited Oct. 6, 2017). “Pidgey’s Law” was
named after a prominent Pokémon character. See Alex Heath, 4 New Bill Called
‘Pidgey’s Law’ Aims to Force the Removal of Pokéstops in Pokémon Go, BUS. INSIDER
(Aug. 25, 2016, 12:11 PM), http://www.businessinsider.com/pidgeys-law-bill -aims-to-
force-removal-of-pokestops-in-pokemon-go-2016-8.

118. Milwaukee County, Wis., County Ordinance No. 17-4 (Feb. 2, 2017),
https://library.municode.com/wi/milwaukee county/ordinances/code of ordinances?n
0deld=815608; Candy Lab Complaint, supra note 27, at 9§ 60-63.

119. See Charlie Hall, Judge Issues Injunction Against Milwaukee’s Pokémon Go
Ordinance, PoLyGgoN (July 21, 2017, 6:30 PM),
https://www.polygon.com/2017/7/21/16012724/pokemon-go-milwaukee-ordinance-
first-amendment-supreme-court; I[van Moreno, Milwaukee to ‘Pokemon’ Monsters: Get
a  Permit to  Enter Parks, KOMO NEWS (Feb. 20,  2017),
http://komonews.com/news/offbeat/milwaukee-to-pokemon-monsters-get-a-permit-to-
enter-parks-02-21-2017.

120. According to Milwaukee County Supervisor Sheldon Wasserman, “People are
beginning to run across the streets, parking is absolutely overloaded, the police are now
ticketing . . . . It was unbelievable. There’s no facilities to go to the bathroom. People
are urinating on people’s lawns. You're finding female napkins and feminine hygiene
stuff all over the place.” Jordan Zakarin, Milwaukee’s War on ‘Pokémon GO’ Could
Change Tech Forever, INVERSE (May 4, 2017),
https://www.inverse.com/article/31145-milwaukee-pokemon-go. The garbage pile-up
was so unmanageable that the county eventually had to bring minimum-security
inmates to the park to help clean the trash. Moreno, supra note 119.

121. Candy Lab, Inc., the game developer for the augmented-reality game Texas
Rope ‘Em, sued Milwaukee County in April 2017, alleging that the new ordinance
violated the First Amendment, due to county officials’ practically unbridled discretion
to grant or deny permits, as well as the exorbitant fees involved. Candy Lab Complaint,
supra note 27, at 4 51-63, 75-85. In July 2017, the U.S. District Court for the Eastern
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concern trespass or nuisance affecting private property, which is the
focus of this discussion, the Milwaukee injunction does not bode well
for the general ability of municipalities to autonomously address the
property rights issues stemming from augmented-reality games. Thus,
the Milwaukee case may be illustrative of the extent to which cities and
counties can regulate augmented reality in either the public or private
arena.

B. PREMISES LIABILITY

Pokémon GO raises new, important questions concerning the
premises liability of business owners, municipalities, and private
homeowners whose properties have, without their consent, become the
playing grounds for avid Pokémon players. Under the common-law
paradigm, guests invited to visit businesses for commercial transactions
are considered invitees, while guests invited to visit homes for social
purposes are licensees; each category is accompanied by a fairly clear
cut duty of care owed by the property owner.'?? In jurisdictions that
have abolished the common-law framework, general negligence
principles require simply that businesses and homeowners act with a
duty of reasonable care toward guests.!?* Under either approach, both
businesses and homeowners implicitly assume said duty of care

District of Wisconsin granted a preliminary injunction enjoining the county from
enforcing its ordinance until the case is resolved. If no settlement is reached, an April
2018 trial date is expected. Mallory Locklear, First Amendment Suit Halts Anti-

"Pokémon Go’ Law, ENGADGET (July 21, 2017),
https://www.engadget.com/2017/07/21/first-amendment-suit-halts-anti-pokemon-go-
law/.

122. RESTATEMENT (SECOND) OF TORTS §§ 158, 330, 332 (AM. Law INST. 1965);
Mark A. Peterson, Torts: Liability of Owners and Occupiers of Land, 58 MARQ. L.
REv. 609, 610-13 (1975). Property owners must act with the duty of reasonable care
toward invitees, must warn licensees of known dangers, and must refrain from willful
or wanton misconduct toward trespassers. Peterson, supra.

123. See, e.g., Taylor v. N.J. Highway Auth., 126 A.2d 313, 317 (N.J. 1956) (“In
modern times the immunities have rightly, though gradually, been giving way to the
overriding social view that where there is foreseeability of substantial harm landowners

. . should generally be subjected to a reasonable duty of care to avoid it.”). See also
Kerrie Restieri-Heslin, The Common Law Categories of Trespasser, Licensee, and
Invitee That Govern a Landowner’s Duty in a Premises Liability Action Are Replaced
by a Single Standard to Exercise Reasonable Care Against Foreseeable Harms, 24
SETON HALL L. REV. 2227, 2227-28 (1994).
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because of their choice to invite business or social guests onto the
premises for a specific purpose, but Pokémon GO undermines the
essence of this trade-off. Although municipalities anticipate that public
spaces will be utilized by a wide variety of people for different
purposes, augmented-reality games may create an unreasonable risk of
liability that exceeds what municipalities should be responsible for.
Thus, the complications caused by Pokémon GO reveal the need to
reevaluate the duty property owners should owe to people who are
injured as a result of augmented-reality gameplay.

1.  Business Owners

First, we will consider a classic slip-and-fall scenario at a
business. Imagine a Wal-Mart store on a normal weekday. Suppose that
this Wal-Mart location typically has no more than 200 shoppers at any
given time. However, with the Pokémon gym now located inside the
store, the number of shoppers has nearly doubled. Due to the
overcrowding in the store, one visitor, whose attention is focused on
catching a Pokémon in the next aisle, accidentally bumps into another
person who, as a result, trips over a plastic toy that had been knocked
off of the shelf by the throng of “shoppers.” Should Wal-Mart be
subject to standard premises liability, assuming it is ordinarily within
the store’s duty of reasonable care to have an employee pick up items
that have fallen on the floor?

A common premises liability principle is that “when an occupier
has actual or constructive knowledge of any condition on the premises
that poses an unreasonable risk of harm to invitees, he has a duty to
take whatever action is reasonably prudent under the circumstances to
reduce or to eliminate the unreasonable risk from that condition.”!?*
According to corporate premises liability case law, a “condition” has
generally encompasses a wide gamut of possible dangers, ranging from
slippery sidewalks to stray wires to fallen merchandise.!?® A novel

124. Corbin v. Safeway Stores, Inc., 648 S.W.2d 292, 295 (Tex. 1983). A person is
deemed to have constructive knowledge over any circumstances that a “reasonably
careful inspection would reveal.” Id.

125. See, e.g., Miller v. Rosehill Hotels, LLC, 45 N.E.3d 15 (Ind. Ct. App. 2015)
(slippery sidewalk case); Price v. Kroger Co. of Mich., 773 N.W.2d 739 (Mich. Ct.
App. 2009) (stray wire case); Hagler v. Coastal Farm Holdings, Inc., 309 P.3d 1073
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question is whether Pokémon GO, or any similar augmented-reality
game, can be considered a “condition on the premises that poses an
unreasonable risk of harm to invitees.”'26

Under current law, premises liability applies exclusively to
physical conditions known to or discoverable by the property owner.!?’
Before programmers had the ability to engineer portable devices to
react certain ways when brought to specific GPS locations, the physical
condition limitation was entirely logical; it was impossible to imagine a
scenario in which an on-site virtual “condition” could pose the type of
risk that would normally give rise to a premises liability lawsuit. This
requirement may have to change now that Pokémon GO and other
augmented-reality games are capable of making players interact with
their surroundings in ways that may not be advisable or safe when
considering their real-life location.!?® In an interview with Fox News,
augmented reality specialist Chris Carmichael warned that “Pokémon
Go is leading people in areas that they should be avoiding and the
nature of the game creates distractions so that people are not paying
attention to where they are . . . . [They get] so engrossed in the game,
that they put themselves in dangerous situations.”'? So far, lawyers
have generally been advising their corporate clients that they, as
businesses, will be liable for Pokémon GO-related injuries on their
premises, and in order to shield themselves from liability, companies
should be vigilant about cordoning off hazards and keeping their

(Or. 2013) (fallen merchandise case).

126. Corbin, 648 S.W.2d at 295.

127. The Restatement (Second) of Torts includes a section titled “Dangerous
Conditions Known to or Discoverable by Possessor,” which states that a property
owner owes toward invitees the highest duty of care “in respect to [the property’s]
physical condition [emphasis added].” RESTATEMENT (SECOND) OF TORTS § 343 cmt. b
(1965)

128. One business visitor, reportedly, almost walked into a grain silo while playing
the game. Cristin Wilson, How Can Employers Reduce the Risk of Pokémon Go?,
AB.A. JOURNAL (Oct. 1, 2016, 3:50 AM),
http://www.abajournal.com/magazine/article/pokemon go at work/?utm source=mae
stro&utm medium=email&utm campaign=tech monthly.

129. James Rogers, How ‘Pokemon GO’ Is Taking Tech into Dangerous, Uncharted
Waters, FOX NEWS (July 22, 2016), http://www.foxnews.com/tech/2016/07/22/how-
pokemon-go-is-taking-tech-into-dangerous-uncharted-waters.html.
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property extra safe.!3® But this modus operandi could change if these
businesses were viewed instead as a Pokémon GO place of commerce
that exposes players to a dangerous condition ultimately created by the
game owner.

Assuming arguendo that a Pokéstop or gym could be considered a
“condition on the premises,” the rest of the statutory elements could
casily apply to Pokémon GO-related injuries.!?! First, actual or
constructive knowledge could be satisfied if a single customer were to
mention to an employee that the business contained a Pokémon
landmark.'*? Second, the Pokémon characters could certainly present an
unreasonable risk of harm to invitees. While people may suffer the
occasional bump or bruise from engaging in normal daily activities, the
risk could become unreasonable in places where crowding and player
distractedness can combine with inherent dangers on the premises, such
as the risk of falling merchandise at a Wal-Mart. Third, what is the
reasonably prudent action a business must take to mitigate the risk
posed by a Pokéstop or gym? Although Niantic offers a removal
request form on its website, the plaintiffs’ stories exemplify how using
the company’s standard process may not produce results.!?> When
companies are faced with a potentially dangerous “condition” over
which they have no control, it seems just to assign the liability to the
entity with actual control over the condition.

In the Wal-Mart hypothetical, the toy on the floor most directly
caused the shopper’s harm, but both the crowd of Pokémon players at
the store and the distracted player who jostled the shopper were

130. See, e.g., Wilson, supra note 128. The same warning applies also to residential
homeowners. See, e.g., Schmidt, supra note 27.

131. Corbin v. Safeway Stores, Inc., 648 S.W.2d 292, 295 (Tex. 1983).

132. Even a store owner noticing a marked increase in visitors and the visitors’ odd
behaviors could potentially satisfy as constructive knowledge, which refers to
knowledge that a person would have had by exercising reasonable care. Cf. McGinn v.
City of Omaha, 352 N.W.2d 545, 547 (Neb. 1984).

133. See, e.g., Class Action Complaint, Dodich v. Niantic, Inc., No. 3:16cv04556
(N.D. Cal. filed Aug. 10, 2016) [hereinafter Dodich Complaint]. For example, Scott
Dodich and Jayme Gotts-Dodich sent repeated removal requests to Niantic, starting in
July 2016. By July 2017, three Pokéstops or gyms were still accessible from the
couple’s Michigan home. See Pokemon Go Nuisance Second Complaint, supra note
58, at Y 59-66.
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significant contributing factors, without which the accident probably
would not have occurred. Arguably, when Pokémon players wander
into Wal-Mart—not to consider a product purchase but instead to play
Pokémon GO—they are engaging in business not with Wal-Mart but
instead with Niantic. Through optional in-app purchases, players can
send money directly to Niantic in exchange for special features,!** but
regardless of in-app purchases, all players indicate assent to the game’s
Terms of Service, forming a contract that can be considered a
transactional exchange between the player and the app.!** The policy
underlying corporate premises liability is that companies who transact
business with patrons owe a duty to compensate patrons who are
injured in the course of doing those transactions.!*¢

In the case of a person who comes to a store just to play Pokémon
GO, the store itself is incidental to the fact that the store’s specific GPS
location was selected by Niantic as a game venue. Sometimes this is
not the case, for some companies have embraced the Pokémon craze
and invited customers to play it as part of the customer experience.'®’
These cases would better typify the invitee scenario, where a business
invites guests for the purpose of playing Pokémon GO and thereby
assumes the risk that someone could be injured while playing on the
premises.'*® However, if a store visitor causes injury or is injured at a

134. See Sean Gibson, Pokemon Go Items: The Best Unlockables to Buy in the Shop
and How to Get Pokecoins, THE TELEGRAPH (July 24, 2016, 7:37 PM),
http://www.telegraph.co.uk/gaming/what-to-play/pokemon-go-items-full-list-of-
unlockables-and-how-to-buy-in-game/.

135. “[Thhe formation of a contract requires a bargain in which there is a
manifestation of mutual assent to the exchange . . . .” RESTATEMENT (SECOND) OF
CONTRACTS § 17(1) (AM. LAW INST. 1981).

136. Cf. F. Robert Radel, II & Andrew A. Labbe, The Law of Premises Liability — An
Overview, GROELLE & SALMON, http://www.gspalaw.com/the-law-of-premises-
liability-an-overview/ (last visited Oct. 6, 2017).

137. See Vigliarolo, supra note 31.

138. “Individuals who come to [a] business because of the use of the Pokemon Go
marketing options are likely business invitees. Should [a business] decide to be a
PokeStop or a gym — where players gather to do cyber battle — the same precautions
apply as when you invite any client or customer into your business. That means fixing
any potential hazards or posting warnings, such as ‘wet floor’ signs, and controlling
access to sensitive or potentially dangerous areas. It is good to keep in mind that
players will be walking around distracted as they check their phones for potential
Pokémon sightings.” Dana W. Chilson, Keeping Pokémon Go Cyber Fun from Causing
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store because he was there uninvited, engaging in a “transaction” with
Pokémon GO rather than the store, the game owner should shoulder at
least some of the liability.

2. Municipalities

Similar to business owners, municipalities (i.e. cities and
counties) generally have the duty to ensure the safety of public roads,
buildings, parks, etc.’** Milwaukee County, Wisconsin—where
Pokémon GO has caused considerable commotion and crowding at
public parks—is the first U.S. municipality to attempt to reallocate to
game owners the liability for game-caused risks.!* The county’s
ordinance required that a game developer wishing to send players to a
“special event” at a county park must apply for and receive a county-
issued permit, and must procure $1 million of general liability
insurance coverage naming Milwaukee County Parks as an additional
insured.'*! The permit application also required that the game
developer agree to indemnify the county for all claims “arising out of
or . . . in any manner connected to this permit.”'*> These would
arguably include claims of injuries suffered by a game player on park
grounds, for which the county could otherwise be responsible.!4?

Normally, members of the public are allowed to spend
recreational time in parks and other public spaces without the need for
permits or fees. Some commentators have even praised Pokémon GO
for encouraging people to exercise and take advantage of parks and the
outdoors generally.!* The question is the point at which Pokémon GO

Real-World Liability, MCNEES (Aug. 2, 2016), http://www.mcneeslaw.com/keeping-
pokemon-go-cyber-fun-causing-real-world-liability/.

139. See generally 18 McQUILLIN MUN. Corp. § 53:35, Westlaw (3d ed., database
updated July 2017).

140. See Hall, supra note 119.

141. Candy Lab Complaint, supra note 27, at 9§ 60. The county’s ordinance is
currently unenforceable on account of a court-issued injunction. See supra note 121
and accompanying text.

142. Candy Lab Complaint, supra note 27, at § 57.

143. See Wis. STAT. § 895.52(4) (database updated through Sept 20, 2017),
https://docs.legis.wisconsin.gov/statutes/statutes/895/11/52/2/b.

144. See Curtis Silver, ‘Pokémon GO’ Qutside and Play!, FOrRBES (July 9, 2016,
12:07 PM), https://www.forbes.comy/sites/curtissilver/2016/07/09/pokemon-go-outside-
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crosses the line from positive promotion of public facilities to sheer
exploitation.

In response to the injunction against the Milwaukee ordinance,
Milwaukee County Supervisor Sheldon Wasserman said, “[T]he
majority [of] people who passed this ordinance understood that these
companies should not be able to come in, exploit a community, not
care for the damage done to the parks, the environmental damage, the
facilities, and not pay for it.”'%> Nevertheless, the federal judge who
granted the injunction emphasized that even with the growing
popularity of augmented-reality games, it should remain the
municipalities’ responsibility to police public facilities.!*¢ The court’s
willingness to, at least for now, ban the county from reallocating its
liability when it comes to augmented-reality games suggests that the
law does not presently view the burden from augmented-reality games
as extreme enough to warrant shifting premises liability from its
traditional locus.

3. Homeowners

When the game was first released in July 2016, some scholars
initially suggested that Pokémon GO could create homeowner liability
as an attractive nuisance.'*” Under the attractive nuisance doctrine, a
homeowner who knows (or should know) of a dangerous condition
likely to attract child trespassers (such as a pool, play set, or
trampoline) and does not rectify the condition is liable for children’s
resulting injuries.!*® Although several scholars have briefly mentioned

and-play/#1a1521b812e6 (“Teens in my neighborhood are actually going outdoors . . . .
You see them walking in the middle of the street and hanging out in parks.”).

145. Zakarin, supra note 120.

146. Id. (“Rather than prohibit publication of the game itself, the County could
address its concerns by directly regulating the objectionable downstream conduct. This
might include aggressively penalizing gamers who violate park rules or limiting
gamers to certain areas of the park.”).

147. See, e.g., Adam Music, Catch Them All — Pokemon Go and the Law, ABA FOR
LAw STUDENTS (July 12, 2016), http://abaforlawstudents.com/2016/07/12/catch-them-
all-pokemon-go-and-the-law/; Attention on Trespass Laws, supra note 24; Chilson,
supra note 138.

148. 2 Louis A. LEHR, JR., PREMISES LIABILITY 3D § 40:5, Westlaw (database
updated Aug. 2016) (note that the attractive nuisance doctrine applies only to artificial
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attractive nuisance as a doctrine relevant to Pokémon GO,'* this theory
seems misplaced in the context of the game. Scholars probably chose to
mention attractive nuisance based on the assumption that a Pokémon
game is aimed mostly at children.!*® Contrary to popular belief, minors
constituted a mere 22% of Pokémon GO players at the game’s outset,
and this proportion has decreased since July 2016.°! Attractive
nuisance is thus narrowly applicable to Pokémon GO because the
doctrine by definition applies solely to known child trespassers.'*?
Moreover, some states’ attractive nuisance laws further limit the
doctrine’s scope by including only “young children” within the
protected class of trespassers.!® Children younger than age thirteen,
who can play the game only by submitting documented parental
consent, comprise one percent of all Pokémon GO players.'>*
Therefore, attractive nuisance does not apply and cannot create
homeowner liability for the Pokémon GO-related injuries incurred by
the vast majority of Pokémon GO players who are teenagers or adults.
Notwithstanding the doctrine’s limited applicability to this game,
there exists debate on whether virtual Pokémon GO creatures can in
fact be considered an “attractive nuisance” akin to a pool, play set, or
trampoline.! The first statutory requirement is that the attractive

conditions, as opposed to natural conditions of the land). See also Jarom Bergeson,
How Pokemon Go Could Get You Sued, KKOS LAW., http://kkoslawyers.com’/how-
pokemon-go-could-get-you-sued/ (last visited Oct. 14, 2017).

149. Supra note 147.

150. ¢f. Williams & Ambrogi, supra note 93.

151. Mike Sonders, Pokémon GO Demographics: The Evolving Player Mix of a
Smash-Hit Game, MEDIUM (Oct. 14, 2016),
https:/medium.com/@sm app_intel/pok%C3%A9mon-go-demographics-the-
evolving-player-mix-of-a-smash-hit-game-b9099d5527b7.

152. See LEHR, supra note 148.

153. In California, for example, the age limit for attractive nuisance liability
historically has ranged from 12 to 16. See William John Martin Jr., Trespassing
Children: Restatement of Torts Section 339 in California, 46 CALIF. L. REv. 610, 615
(1958).

154. Ninety-nine percent of Pokémon GO players are ages 13 and older. See Sonders,
supra note 151. For Niantic’s policy requiring parental consent for players younger
than 13, see Terms of Service, supra note 55.

155. Cf. supra note 147.
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nuisance must stem from an artificial condition on the land.'*¢ As
discussed above with respect to premises liability on business
properties, an artificial condition has traditionally been understood to
be a physical, man-made attribute.!” Thus, it is debatable whether a
virtual character could even be considered an artificial condition that
either the landowner or the game owner could be held liable for under
the attractive nuisance doctrine.

Assuming arguendo that a virtual Pokémon creature can be
classified as an artificial condition, the next question to consider is
whether that artificial condition poses an unreasonable risk of serious
bodily harm or death.!’® Virtual Pokémon characters, in and of
themselves, are not dangerous. Unlike typical attractive nuisances—
such as pools and trampolines, which are inherently dangerous due to
the risk of drowning or falling—a digital character is harmless unless
combined with an unsafe condition in the physical world. Although
commentators have been inclined to address attractive nuisance in
relation to Pokémon GO because of the game’s alluring effect,'® the
doctrine does not apply unless (a) the person attracted to the nuisance is
a child, however defined by each state’s approach, and (b) the nuisance
is actually dangerous.!®® Because Pokémon GO satisfies neither of
these required elements, the game is more likely to present a private
nuisance—as the In re Pokemon Go plaintiffs allege!'—than an
attractive nuisance.

There are additional problems with applying the attractive
nuisance doctrine to Pokémon GO. If virtual Pokémon characters were
considered an attractive nuisance for which the owner can be held
responsible, the question arises: who is the “owner” of the attractive
nuisance? Some commentators suggest that homeowners who are
aware of Pokéstops or gyms on their property may have an affirmative
duty to ask Niantic to remove a Pokémon attraction that could

156. See LEHR, supra note 148.

157. Id.

158. Id.

159. See, e.g., Lee, supra note 14.

160. See supra note 153 and accompanying text; LEHR, supra note 148.
161. Pokémon Go Nuisance Second Complaint, supra note 58.
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foreseeably entice child trespassers.!¢? This conclusion contains several
flaws. First, Niantic assumes no obligation to grant removal requests,
as exemplified by the Dodiches’ plight.!®> Second, this conclusion
would impose a greater burden on homeowners who are familiar with
the game than those who are unfamiliar even though both types of
homeowners are equally blameless for the uninvited conduct of the
Pokémon companies. Andrew Rossow, an Ohio attorney, asks: “Is it
even fair to require property owners to be aware of the augmented
reality around them? How far would this duty extend?”!%* Third, in the
case of a child who trespasses while playing Pokémon GO and is
injured, the blame should not fall on the innocent homeowner, but
rather on the game company that induced the child to trespass since but
for the game, the child would not have trespassed. As discussed above
in Part IIILA., Niantic is already disadvantaging homeowners by
exposing them to trespasses. It would then be even more unfair to
suggest that these exploited homeowners should also bear the liability
for the harms that result from these illegal trespasses, over which the
homeowners have no control.

Instead, if attractive nuisance applied to Pokémon GO, the
appropriate “property owner” to hold responsible is Niantic because it
owns the intellectual property that fuels the game. Like corporate
premises liability, the attractive nuisance doctrine is designed to require
property owners in control of dangerous conditions to mitigate those
dangers when there is a foreseeable risk of harm. As intellectual
property lawyer Keith Robert Lee explains, “[S]lome things are so
irresistible to kids that they can’t help themselves. And if you own the
irresistible thing, you’re held liable for injuries that kids sustain while

162. See, e.g., Kevin Daley, Lawyer Points Out Pokemon Go Might Be Illlegal, THE
DAILY CALLER (July 11, 2016, 3:44 PM), http://dailycaller.com/2016/07/11/lawyer-
points-out-pokemon-go-might-be-illegal/ (asking “[I]s the property owner liable for
tolerating an attractive nuisance?”).

163. Dodich Complaint, supra note 133 (the plaintiffs filed suit after several requests
imploring Niantic to remove the problematic Pokéstops and gyms were ignored).

164. Andrew L. Rossow, Gotta Catch . . . a Lawsuit? A Legal Insight into the
Battlefield of Pokémon GO, Onio St. B. Ass’N (July 20, 2016),
https://www.ohiobar.org/News AndPublications/News/OSBANews/Pages/Gotta-catch-
a-lawsuit-A-legal-insight-into-the-battlefield-Pokemon-Go-has-downloaded-onto-
smartphones-and-properties.aspx.
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playing with it.”'®> Homeowners do not “own” the virtual Pokémon
creatures because the homeowners have no control over their
placement; they have no ability to change or remove them from
cyberspace. Thus, the game company that truly owns the virtual
characters, in the sense of creating and controlling them, should be the
one liable when kids sustain injuries while “playing” in the very
manner the game owner intended.

IV. CONCLUSION

Following the 2012 release of Ingress, Pokémon’s predecessor,
one commentator predicted, “If enough negligence, trespassing, and
public nuisance suits . . . hit the courts, we’ll eventually wind up with
legislation governing the balance between gameplay and public
safety.”! These concerns have materialized with the July 2016 release
of Pokémon GO, which sent millions of Pokémon catchers on a global
hunt for digital creatures without restraint on where these characters
could be (virtually) placed. Already, there is one consolidated class
action against Niantic for trespass and nuisance, as well as a lawsuit
attempting to prevent a municipality from asking augmented-reality
game companies to share liability for game-created effects.!” There
may be more litigation to come, concerning either Pokémon GO or
some other future augmented-reality game. Pokémon GO players cause
legal problems by (a) trespassing or creating a nuisance for private
property owners, and (b) injuring themselves or injuring others on
another’s property, exposing business owners, municipalities, and
homeowners to potential premises liability. As the game designers
profit from providing this game, which by its design causes foreseeable
injury to people and property, the designers should bear the legal costs
of their lucrative enterprise.

First, as the objective of the game is to catch Pokémon, some of
which can only be acquired by travelling to GPS coordinates located on
private residences, the game inherently entices players to enter or

165. Lee, supra note 14.

166. Foster, supra note 40.

167. See supra Part III.A.1 (discussing In re Pokemon Go Nuisance Litigation);
supra Part II1.B.2 (discussing Candy Lab v. Milwaukee County).
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approach private property. It is true that the Pokémon characters exist
only in cyberspace and that players simply access them on their
smartphones by travelling to a specified GPS location. Nonetheless,
“laugmented reality] is designed to create the illusion of physical
presence . . . so resort to the law of property to regulate them is an
understandable impulse.”'®® If a person were to create a game out of
purposefully throwing a ball onto another’s property and telling a
friend to retrieve it, both friends would be liable for trespass: the
second friend for entering the land to retrieve the ball, and the first
friend for causing an object to enter the land and for causing another
person to enter.!®? Niantic, by “throwing” Pokémon onto property to be
“caught,” is no different. Niantic should at least be held jointly liable
with the trespassing player.

Second, players hunting Pokémon on private or public property
incur a risk of injury due to the game’s real-world interactivity. “In
these cases, injured players of [augmented-reality] games will argue
that, by directing players to travel to various locations and perform
certain tasks, the game designers undertook a duty to ensure that those
activities would not place the players at undue risk of injury.”'”? If a
Pokémon GO player is injured while playing the game on someone
else’s property, the question is whether Niantic should be responsible
because of its role in leading the player to that location to engage in a
potentially hazardous activity.

Under existing tort law, it is easier for courts to assign such a duty
to innocent businesses, municipalities, and homeowners under
premises liability principles. This result, however, may be unjust,
particularly when private landowners are affected, for Pokémon GO
should not increase landowners’ premises liability in tandem with
interfering with their right to exclusive possession of land. This is not
to say that Niantic must take full responsibility for any Pokémon GO-
related injury, particularly if unsafe conditions on the land itself were
largely to blame. Instead, as augmented reality scholars Mark A.
Lemley and Eugene Volokh suggest, game companies should simply
owe the public the basic tort “duty of reasonable care to make sure that

168. WassoMm, supra note 30, at 158.
169. Cf. RESTATEMENT (SECOND) OF TORTS § 158 (AM. LAW INST. 1965).
170. WassoMm, supra note 30, at 183.
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its system doesn’t cause such harm.”'’! Thus, in augmented reality-
related premises liability cases, there should be a case-specific inquiry
of whether the game owner exercised “reasonable care” to prevent
injury in a particular circumstance.

Essentially, the Niantic has programmed a for-profit game using
the entire world as its venue—without paying the venue owner. Ideally,
the game should rectify this injustice by excluding its GPS coordinates
from private homes and businesses unless the property’s owner opts in.
If this cannot be done, protection against trespass or personal injury
claims is only fair to compensate the venue owners for use of their
property, without which the game would not have reached its massive
popularity or profit.

The solution with respect to public property is more complex
because people are generally free to conduct recreational activities in
public spaces, such as parks. But, as the Milwaukee case exemplifies,
game companies can reach the point of exploiting public resources
when they design their games in a manner that floods these facilities
with far more visitors than the city or county should be expected to
manage.!”> The exploitation in some cases seems particularly
inequitable, considering that Pokémon GO has generated upwards of $1
billion while public entities foot the costs of the game’s harms to
people and property.!”?

Although Milwaukee County had the right idea of wanting game
companies to cooperate with the county, the permitting requirements
have so far failed because they treat augmented-reality games as
essentially no different from typical “special events.”'’ Volokh
predicts that the Milwaukee ordinance will eventually be invalidated,
not because courts are necessarily opposed to encouraging cooperation
between game owners and municipalities, but because the particular

171. Lemley & Volokh, supra note 95, at 44. In support of their proposal, the authors
refer to the Restatement (Third) of Torts, which provides, “‘An actor ordinarily has a
duty to exercise reasonable care’ when ‘the actor’s . . . course of conduct results in
greater risk to another than the other would have faced absent the conduct,” including
‘by exposing another to the improper conduct of third parties.”” Id.

172. See supra Part II1.B.2.

173. See supra Part L.

174. See Zakarin, supra note 120.
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ordinance is not appropriately tailored to the augmented experience.!”
Echoing this concern, the judge who granted the injunction against the
ordinance explained,

“[The ordinance] misunderstands the nature of the problem, since
[augmented-reality games] will not be played at a discrete time or
location within a park. Requiring . . . insurance, portable
restrooms, security, clean-up, and . . . a timeline for an ‘event’ is
incongruent with how [an augmented-reality game] is played.”!”¢

Rather than requiring all game companies to receive a permit in order
to direct any traffic to a public space, the ideal ordinance would include
concrete metrics indicating that a game has exceeded its welcome,
triggering a duty of the game developer to, upon notice, make changes
to bring the game back into compliance. These pre-determined metrics
could include: number of virtual sites/attractions at a given location,
percentage of public funds required to police game players, or number
of days per month that the public space exceeds reasonably safe
capacity primarily due to the game’s presence.!”’

In each municipality, the metrics would have to take into account
the unique needs of the community as well as the expected rewards and
risks of specific games popular in the region. This type of ordinance,
while perhaps complicated to design, would be a first step toward
relieving cities and counties of the onerous liability caused by
augmented-reality games like Pokémon GO. At the same time, game
companies would still be able to responsibly utilize public spaces,
making these spaces valuable to the community as shared gathering
places.

Pokémon GO highlights a loophole in the law that enables

175. Id.

176. Matt Wild, Judge Rules Against Milwaukee's Pokemon Go-Inspired Ordinance,
Milwaukee Responds, MILWAUKEE RECORD (July 21, 2017),
http://milwaukeerecord.com/city-life/judge-blasts-milwaukees-pokemon-go-ordinance-
strangeness-lack-sophistication/.

177. The inclusion of specific metrics would help to defeat a claim that the ordinance
unconstitutionally regulates the content of augmented-reality games in violation of the
First Amendment. Cf. Zakarin, supra note 120. This First Amendment argument is the
basis of Candy Lab’s current lawsuit against Milwaukee County, leading to an
injunction against the Milwaukee ordinance. See supra note 121 and accompanying
text.



198 WHITTIER LAW REVIEW Vol. 38:2

augmented-reality games to exploit property owners for personal gain,
without consequence. The rush of legal scholars and commentators to
dissect Pokémon GO reveals that the law does not quite yet know how
to accommodate augmented reality. Although augmented reality exists
in cyberspace, it has real-world consequences that warrant comparable
treatment under real-world law. Thus, the legal community must
challenge the meaning and enforcement of legal and social norms to
adapt to “an augmented world that incorporates the existence of real
property.”'’® Game companies cannot continue to skirt responsibility
for the intrusions and injuries that they cause by claiming that what
they produce doesn’t really exist.

Sara Gold”

178. Kochan, supra note 81. Niantic is now partnering with Warner Bros. Interactive

to launch an augmented-reality Harry Potter: Wizards Unite game, similar in concept
to Pokémon GO, in 2018. Christian Holub, Pokémon Go Creators Announce New
Harry Potter Game, ENTM'T WEEKLY (Nov. &, 2017, 441 PM),
http://ew.com/books/2017/11/08/pokemon-go-creators-new-harry-potter-game/. As
augmented reality is not disappearing any time soon, it is critical for legal frameworks
to adapt to the unique benefits and challenges this medium presents.
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